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CFFICE rlTHE SEaIEl;

WILBURN INDUSTRIES, INC.

ASF BROADCASTING CORPORATION

DAVID A. RINGER

KYONG JA MATCHAK

In re Applications of

WESTERVILLE BROADCASTING
COMPANY LIMITED PARTNERSHIP

OHIO RADIO ASSOCIATES, INC.

For Construction Permit

SHELLEE F. DAVIS

To: Administrative Law Judge Walter C. Miller

MOTION FOR SUMMARY DECISION

Westerville Broadcasting Company Limited Partnership ("WBC"), by its counsel,

pursuant to Section 1.251 of the Commission's Rules, hereby moves for summary decision of

the air navigation hazard issue designated against its above-eaptioned application. In support

thereof, the following is shown:

Section 1.251(a)(I) of the Commission's Rules requires that a motion for summary

decision be ftled at least 20 days prior to the date set for the commencement of the hearing. The

hearing date in this proceeding is August 31, 1993. Therefore, this motion is timely ftled.
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By Hearln& Desi&nation Order, DA93-423 (released April 15, 1993), the Assistant

Chief, Audio Services Division, Mass Media Bureau, specified the following issue:

To determine whether there is a reasonable possibility that the
tower height and location proposed by WBC would constitute a
hazard to air navigation.

WCB, however, has received the Federal Aviation Administration's formal

determination that its proposed tower will not constitute a hazard to air navigation. See

Attachment A hereto.

Section 17.4(d) of the Commission's Rules states that:

Whenever a "no hazard determination" is received from the FAA
concerning any proposed antenna structure, the antenna structure
is deemed not to involve a hazard to air navigation and the antenna
aspect of the application for radio station authorization will be
processed accordingly; provided that the FAA "no hazard
determination" has not expired.

The FAA "no hazard determination" with regard to WBC's application is to expire

on December 31, 1992 unless "application for a construction permit is made to the FCC on or

before" that date. Of course, WBC already had filed its application for a construction permit.

Thus, the "no hazard determination" will not expire.

Summary decision should be granted on the air navigation hazard issue specified

against WBC's application. The attached form evidencing the FAA's "no hazard determination"

precludes the need for further inquiry into the air hazard issue with respect to WBC's

application. According to Section 17.4(d) of the Commission's Rules, the FAA's determination

is conclusive. ~ Southern Capital Television. Inc., 45 FCC 2d 197, 29 RR 2d 511 (1974);

Adirondak Teleyision Corp., 5 FCC 2d 172, 8 RR 2d 784 (Rev. Bd. 1966). Therefore, no
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genuine issue as to a material fact remains as to whether WBC's proposed tower height and

location would constitute a hazard to air navigation.

WHEREFORE, THESE PREMISES CONSIDERED, this Motion for Summary

Decision should be GRANTED and Issue 1 should be RESOLYEO in WBC's favor.

WESTERVILLE BROADCASTING COMPANY
LIMITED PARTNERSHIP

~~~~By__-=~ _
Dennis F. Begley
Matthew H. McCormick

Its Counsel

Reddy, Begley & Martin
1001 22nd Street, N.W.
Suite 350
Washington, D.C. 20036

April 30, 1993
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CERTIFICATE OF SUVICE

I, Pamela R. McKethan, hereby certify that on this 30th day of April, 1993,

copies of the foregoing MOTION FOR SUMMARY DECISION were hand delivered and

mailed, first class, postage prepaid, to the following:

James Shook, Esquire *
FCC, Hearing Branch
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

Arthur V. Belenduik, Esquire
Smithwick k Belenduik, P.C.
1990 M Street, N.W., Suite 510
Washington, D.C. 20036

Counsel for David A. Ringer

James A. Koerner, Esquire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W., Suite 300
Washington, D.C. 20015-2003

Counsel for ASF Broadcasting Corp.

Stephen T. Yelverton, Esquire
McNair & Sanford
1155 15th Street, N. W.
Suite 400
Washington, D.C. 20005

Counsel for Ohio Radio Associates, Inc.

Eric S. Kravetz, Esquire
Brown, Nietert & Kaufman
1920 N Street, N.W., Suite 600
Washington, D.C. 20036

Dan J. Alpert, Esquire
Ginsburg, Feldman & Bress, Chartered
1250 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Shellee F. Davis

Kyong Ia Matchak
8300 Rockbury Way
Sacramento, California 95843

* HAND DELIVERED
~],~

Pamela R. McKethan


